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01, “Duties of Lawyers in Class Actions: Decision to Sue;
2007) (“ABA Opinion”).
Conflicts of Interest; Duties to Class Members; NoContact Rule; Disputes Within Class” (March 2004),
“The basic assumption underlying the ABA
concluding, inter alia, “When a class has been certified but
Opinion is that there is no lawyer-client
not before, DR-7-104 requires the consent of the class
action lawyer or the court before a lawyer opposing the
relationship with putative class members
class may communicate directly with class members about
until the class is certified and the opt-out
the action.” Id. at 7.2

period has expired.”

The ABA Opinion concludes that: (a) counsel for any
party may communicate to putative class members,
provided that they comply with Model Rule 4.3, which
governs lawyers’ contacts, on behalf of a client, with
unrepresented persons; AND (b) counsel representing
named plaintiffs must also comply with Model Rule 7.3,
which governs lawyers’ direct contacts with prospective
clients.1 However, according to the opinion, Model Rule
7.3 does not apply to communications with potential class
members as witnesses provided they are appropriate and
comport with the Model Rules. ABA Opinion at 5-6.
The basic assumption underlying the ABA Opinion is
that there is no lawyer-client relationship with putative
class members until the class is certified and the opt-out
period has expired.
A lawyer-client relationship with a potential
member of the class does not begin until the
class has been certified and the time for opting
out by a potential member of the class has
expired. If the client has neither a consensual
relationship with the lawyer nor a legal
substitute for consent [in the form of class
certification], there is no representation.
Therefore, putative class members are not
represented parties for purposes of the Model
Rules prior to certification of the class and the
expiration of the opt-out period.

The position that there is no attorney-client
relationship between members of a potential class and the
lawyers representing the named plaintiffs is the majority
view in federal courts. This view, however, leads to
serious practical imbalances between the ability of defense
counsel and plaintiff’s counsel to communicate with
putative class members. See Debra Lynn Bassett, PreCertification Communication Ethics in Class Actions,
GEORGIA LAW REVIEW, Winter 2002, at 355-56. As that
article notes:
The implications of this majority view upon
class action communication and discovery are
profound. Until the class is certified, opposing
counsel may conduct ex parte interviews,3
obtain statements regarding the matter in
controversy,4 and negotiate settlements5--all
without the consent of, or even without
notifying, class counsel.6 Indeed, at least one
court has held that opposing counsel need not
even inform putative class members that a class
action lawsuit is pending.7 In addition, this view
constrains class counsel’s communications with
putative class members due to the ethical
proscriptions concerning solicitation,8 and the
limitations on communicating with
unrepresented parties generally.9
Id. at 356.
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The majority view fails to acknowledge that the filing
of a putative class action creates a representative
relationship between counsel and putative class members
prior to the class certification determination. From the
moment the class action complaint is filed, the lawyer
filing the complaint assumes fiduciary duties toward the
putative class members.10 Moreover, because members are
assumed to rely on the pendency of the class action to
preserve their rights, the statute of limitations is tolled
from the date of filing of the complaint to either the
conclusion of the case (in the event a class is certified) or
to the date class certification is denied.11 Further,
plaintiff’s counsel’s decisions in the litigation directly
benefit or harm putative class members, and settlement
prior to certification must provide a benefit to putative
class members to merit approval by the court. In addition,
it is likely that some class members will seek information
regarding the litigation from plaintiff’s counsel prior to
class certification; counsel have a duty to give accurate
information to putative class members in such cases.12
Defense counsel, however, do not have the same
relationship to class members that they have with the
unrepresented world at large. Defendants’ interests are
adverse to the interests of class members vis-à-vis the
issues raised by the complaint even before certification.
Thus, defendants and their counsel have great incentive to
seek quick, cheap settlements with putative class members
who have no legal representation, to dissuade putative
class members from joining the class, to obtain statements
from unrepresented putative class members that will
further defendants’ position in the litigation, and to
undermine cooperation with or confidence in class
counsel. Indeed, the case law is replete with examples of
defense counsel communicating with putative class
members to achieve these and other improper aims.13 Thus,
the policy interests implicated by Model Rule 4.214 and its
counterpart in the New York Code of Professional
Responsibility (“Code”), DR7-104, prohibiting contact
with represented parties without counsel’s consent, are
also implicated by the issue of defense counsel’s contact
with class members prior to certification.15
Model Rule 4.3 and DR 7-104(a)(2) of the Code
recognize that these policies apply to unrepresented
persons as well, by providing that while representing a
client, the lawyer may not give advice to unrepresented
persons if the unrepresented persons’ interests are in
conflict, or have a reasonable possibility of being in
conflict, with the interests of the client. Clearly, this
provision prohibits defense counsel from giving advice to
putative class members, whose interests in the litigation
are adverse to those of the defendant. Such advice would
include clearly improper practices such as advising class
members that the class claims are unlikely to succeed,16
falsely advising class members that the class action would
cost them money,17 inducing agreements to arbitrate

without informing the class member of the pendency of the
class action,18 as well as the giving of advice generally
regarding the class action.19
The ABA Opinion appears to recognize these
incentives for improper overreaching by implying that
communications should be limited to factual inquiries.
“Both plaintiffs’ counsel and defense counsel have
legitimate need to reach out to potential class members
regarding the facts that are the subject of the potential class
action, including information that may be relevant to
whether or not a class should be certified.” ABA Opinion
at 5. However, the ABA Opinion’s conclusion is not
limited to factual inquiries; rather, the only limits on
defense counsel’s communications are those set forth in
Model Rule 4.3, which does not limit counsel to factual
inquiries. Moreover, “reaching out” to class members
regarding the facts that are the subject of the class action is
dangerously vague; it is not clear whether such conduct
could extend to efforts to undermine the claims of
individual class members with whom they speak, maybe
including even obtaining releases on the ground that a
release concerns the facts that are the subject of the class
action.
The ABA Opinion also argues that “the theoretical
potential for abuse by defense counsel does not justify
limiting a channel of communication that is vital to
efficient and fair class litigation.” ABA Opinion at 5,
citing Vincent R. Johnson, The Ethics of Communicating
with Putative Class Members, 17 REV. LITIG. 497 (Univ. of
Texas Law School) (1998).20 Following this line of
reasoning, the ABA Opinion concludes that “[b]oth
plaintiffs’ counsel and defense counsel have legitimate
need to reach out to potential class members regarding the
facts that are the subject of the potential class action,
including information that may be relevant to whether or
not a class should be certified.” ABA Opinion at 5.
However, it is difficult to see why legitimate fact-finding
requires permitting unsupervised communications with
putative class members by defense counsel any more than
it would require such communications after class
certification.
Moreover, after the class is certified, defense counsel
are generally prohibited from gathering discovery from
class members without showing the court that such
information is not available from the named plaintiff, the
requests are not unduly burdensome, and the information
sought is relevant to common questions. See Bassett, 36
GA. L. REV. at 399-400 and fns. 224, 225 (citing cases);
Craig M. Freeman, John Randall Whaley & Richard J.
Arsenault, Knowledge Is Power: A Practical Proposal to
Protect Putative Class Members from Improper Precertification Communication, 2006 FED. CTS. L. REV. 2, ¶
IV.5 & fn. 40 (2006). Thus, the ABA Opinion’s rule would
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impede efficient class action administration by permitting
defense counsel to circumvent the rules regarding
discovery of class members--particularly rules designed to
minimize the burden of the litigation on absent members.
As to facts concerning whether a class should be certified
and how it should be defined, there is no discernible reason
that counsel’s fact-gathering from putative class members
cannot take place under the regimen of the Federal Rules
of Civil Procedure and their state-court equivalents, with
notice to all parties.
Cases have recognized a First Amendment aspect to
rules governing communications with putative class
members. Communications intended to induce opt-outs
and achieve settlements constitute commercial speech.
Kleiner v. First National Bank, 751 F.2d 1193 (11th Cir.
1985). Factual communications constitute traditionally
protected speech. Kleiner, 751 F.2d at 1205; Bernard v.
Gulf Oil, 619 F.2d 459 (5th Cir. 1980) (en banc), aff’d 452
U.S. 89 (1981).
In addition, the Supreme Court in Gulf Oil Company
v. Bernard, 452 U.S. 89, 101-02 (1981), held that “an
order limiting communications between parties and
potential class members should be based on a clear record
and specific findings that reflect a weighing of the need for
a limitation and the potential interference with the rights of
the parties” and should limit “speech as little as
possible. . . .” Factual inquiries would be subject to the
same rules as discovery undertaken after class
certification; other communications, in the absence of
notice to plaintiff’s counsel, should be recognized as
improper under standard ethical rules, which do not
conflict with the First Amendment.

Code, DR 2-103 (the anti-solicitation rules), provide
additional constraints on plaintiff’s counsel’s contact with
putative class members. The Committees believe that
Model Rule 4.3 and Rule DR 7-104(a)(2) of the Code bar
defense counsel from giving advice to putative class
members because such members’ interests are in conflict
with the interests of defense counsel’s clients.21 Model
Rule 4.2 and DR 7-104 should apply to defense counsel’s
communications with putative class members. Defense
counsel’s inquiries concerning factual matters should be
subject to the discovery rules applicable to the case, and
particularly to the notice requirements therein.22 Other
communications from defense counsel to putative class
members, including offers of settlement and efforts to
obtain releases, waivers, and opt-outs, should receive the
prior approval of plaintiff’s counsel; defense counsel could
apply to the Court for relief under Fed. R. Civ. P. 23(d) if
they believe plaintiff’s counsel is unreasonably
withholding consent.
The Committees believe that these requirements
would advance the goal of fair and efficient class action
administration far more than permitting defense counsel
unfettered, unnoticed access to putative class members.
Endnotes
1.

State bar opinions generally agree that plaintiff’s lawyers’ contact
with potential class members is governed by the rules governing
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Bar Association Committee on Professional Ethics, Opinion 676
(Oct. 31, 1995) (permitting advertisements, as well as letters to
current or former employees of a corporation, stating that the
attorney represents clients who intend to bring an employment
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(permitting out-of-state attorneys to communicate by direct mail
with potential class members in Ohio); Supreme Court of Texas
Professional Ethics Committee, Opinion 507 (Oct. 1994)
(permitting advertising in print media for clients with specific legal
problem). In addition, a Texas bar opinion permitted counsel for the
defense to contact other members of a potential defendant class. See
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requirements would advance the goal of fair
and efficient class action administration far
more than permitting defense counsel
unfettered, unnoticed access to putative
class members.”
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counsel, courts should require defense counsel to notify
plaintiff’s counsel of all intended pre-certification
communications with putative class members and to state
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1093, 1094 (N.D. Fla. 1977).

7.

Citing Jankousky v. Jewel Cos., Inc., 538 N.E.2d 689, 692 (Ill. App.
Ct. 1989). However, this is not the majority view. Most courts
require defendants and their counsel, if they do communicate with
putative class members, to inform them of the pendency of the
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1035132 (S.D.N.Y. Sept. 7, 2001) (obtaining releases without
informing members of the class action); Hampton Hardware, Inc. v.
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15. For these reasons, some courts agree that putative class members
should be protected against unregulated communications from
defense counsel. See EEOC v. Morgan Stanley & Co., Inc., 206 F.
Supp. 2d 559, 561 (S.D.N.Y. 2002) (EEOC suits are “in the nature
of class actions”; employers’ communications with employees had
to be approved by the court); Dondore v. NGK Metals, 152 F. Supp.
2d at 665-666 (“truly representative” nature of a class action affords
its putative members the protections contained in Rule 4.2); Braun
v. Wal-Mart Stores, Inc., 2003 WL 247695 (Phila. C.P. 2003)
(defense could not conduct ex parte interviews with putative class
members because their interests were adverse to the defendant’s
interest).
16. Am. Fin. Sys., Inc. v. Harlow, 65 F.R.D. 572, 576 (D. Md. 1974).
17. Hampton Hardware, 156 F.R.D. 630.
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because the rationales for that rule do not hold up to scrutiny. In
addition, he argues that those rationales apply with far less force to
members of putative classes. Professor Johnson points out that a
rule against contact with putative class members would protect such
members more extensively than victims of non-mass torts, with
whom defense counsel are permitted unfettered access prior to their
representation. Johnson, 17 REV. LITIG. at 516-17. However, this
fact more readily supports a rule against contact with unrepresented
tort victims generally, rather than support for a rule allowing
defense counsel unfettered contact with putative class members. In
any event, Professor Johnson points to no specific benefit to be
obtained, and no specific reason that allowing defense counsel
unfettered contact with putative class members is “vital to efficient
and fair class litigation.”
21. See Impervious Paint, 508 F. Supp. at 723 (applying old Model
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